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OPINION

1. Summary

In this decision, we approve a Mitigated Negative Declaration prepared pursuant to the California Environmental Quality Act (CEQA),
 and authorize Metromedia Fiber Network Services, Inc. (MFNS or Applicant) to resume work on a fiber optic cable and conduit installation project in the San Francisco Bay Area and the Los Angeles Basin (the Project).

MFNS began the Project shortly after receiving its Certificate of Public Convenience and Necessity (CPCN) in 1998.
  MFNS stopped work after being contacted by Commission staff in October 1999 and informed that CEQA review would be required before the Project could continue.  The Commission issued a Stop Work Order on October 21, 1999.  The Commission's staff has now conducted that review, and proposes a Mitigated Negative Declaration that would permit MFNS to resume work.  Our order today approves the Mitigated Negative Declaration, lifts the Stop Work Order, and permits work to resume, provided that MFNS observes stringent mitigation measures designed to protect the environment.

2. Background

On July 24, 1998, the Commission issued D.98-07-108, granting MFNS a CPCN to provide interLATA and intraLATA services in California.
  Because it is a non-dominant interexchange carrier, MFNS was eligible for and used the Commission’s registration process to obtain its CPCN.
  MFNS did not seek CEQA review as part of this process.

MFNS commenced construction of its fiber optic network without CEQA review.  After being notified by Commission staff that such review was a required prerequisite to construction, MFNS stopped work on the installation.  The Commission also served MFNS with a Stop Work Order.  While the Commission staff has allowed MFNS to continue with limited work on the Project, most work was stopped late in 1999.

On February 25, 2000, MFNS applied for modification of its CPCN to include CEQA review of the Project.
  MFNS also submitted a two-volume Proponent’s Environmental Assessment (PEA), which evaluated the potential environmental impact of the Project.  The findings of the PEA indicate that if proper mitigation measures are in place, the Project will not create significant adverse effects on the environment.  There were no protests to the Application.

Meanwhile, the Commission’s environmental staff, with the help of environmental consultant SAIC, Inc., conducted on-site inspections and reviewed MFNS’ PEA.  On June 20, 2000, staff issued for comment a Draft Initial Study and Mitigated Negative Declaration (Draft Mitigated Negative Declaration) in compliance with CEQA and Rule 17.1(f) of the Commission’s Rules of Practice and Procedure.

MFNS complied with the community notification requirements of Rule 17.1(f)(1)(A) of the Commission’s Rules.  On July 21, 2000, MFNS made a compliance filing stating that it had mailed in excess of 64,000 notices to owners of real property adjacent to the running line of the proposed construction.  MFNS also caused notice of the Draft Mitigated Negative Declaration to be published twice in 13 general circulation newspapers.  Finally, approximately 140 copies of the Draft Mitigated Negative Declaration were distributed for review to libraries, county planning departments and other municipal offices.

Comments were due no later than July 20, 2000.  The Commission received comment letters from seven public agencies and two private citizens, plus one comment letter from MFNS.  These comments were reviewed by the environmental staff and written responses were included in the Final Initial Study and Mitigated Negative Declaration, which was issued on August 9, 2000.

Overview of the Project

MFNS seeks Commission approval to install conduit and related facilities to create fiber optic networks to serve the California metropolitan areas of the San Francisco Bay Area and the Los Angeles Basin.
  The Project consists of (1) the installation by MFNS of new conduit for fiber optic cable, (2) the repair or replacement of existing conduit through which MFNS will pull fiber optic cable, and (3) the construction of ancillary facilities such as Point of Presence (POP) sites, which MFNS will construct at locations along the cable routes.

The San Francisco Bay Area network will serve six Bay Area counties
; the Los Angeles Basin network will serve two counties.
  The networks will connect major office buildings, industrial parks and business centers and their occupants to implement the latest applications available in the evolving data communications and Internet markets.  MFNS currently has 10 customers, and anticipates having 50 customers in its fifth year of operation.

The Project will involve new underground installation of approximately 113 miles of conduit for fiber optic cable in the San Francisco Bay Area and approximately 193 miles in the Los Angeles Basin.  MFNS will also pull cable through approximately 200 miles of Pacific Bell conduit for the San Francisco Bay Area network; and approximately 38 miles of Pacific Bell/GTE conduit, and 161 miles of Level 3 conduit, for the Los Angeles Basin network.

While most of the construction will be underground, certain above-ground construction will also be necessary.  POPs will vary in size from approximately 10,000-15,000 square feet (Type I facilities), to 4,000-7,000 square feet (Type II facilities), to 1,000-2,000 square feet (Type III facilities).  MFNS will only construct Type II and III facilities as part of the Project – one Type II POP and eight Type III POPs for the San Francisco Bay Area, and four Type II POPs and eleven Type III POPs for the Los Angeles Basin.  POPs will house personnel and equipment necessary to support, test, power and maintain the fiber optic networks.  MFNS will also locate manholes, handholes, pull boxes and assist points – all of which afford access to buried fiber cable and conduit – partially above ground.
  Most of the construction will occur in disturbed rights-of-way.  However, a small portion of the construction, including portions of the fiber optic network and POP facilities, will occur outside these rights-of-way.

MFNS will use two primary construction techniques to create underground space for the conduit: open trenching and directional boring.  MFNS will dig open trenches along railroad rights-of-way, and it will bore holes to cross intersections and natural features such as streams, sensitive biological habitat, or cultural resources.  After trenching/boring, MFNS will install conduit, pull fiber optic cable through the conduit, close up the trenches and bore holes, and restore the original surfaces and contours of the land.

In the future, MFNS will construct and install fiber optic loops connecting the fiber optic backbone we approve in this decision to individual customer premises.  It does not seek approval of such construction in this Application, but requests that the Commission adopt a process for approving minor construction so that MFNS is not required to file a formal application each time it must construct distribution loops.  Because we do not now know the extent of construction MFNS will seek to engage in, we decline to adopt such a process at this time.  If, when MFNS seeks Commission approval to install local loop facilities, an abbreviated approval process appears consistent with environmental protection, we will revisit MFNS’ request.

3. Environmental Review

CEQA requires the Commission, as the designated lead agency, to assess the potential environmental impact of the Project.  The objective is to avoid or mitigate adverse effects and to preserve, restore or enhance environmental quality.  Rule 17.1 of the Commission’s Rules requires the proponent of any such project to submit with its Application an environmental assessment, or PEA.  The PEA is used by the Commission to focus on environmental impacts and to prepare an initial study to determine whether the project will need a Negative Declaration or an Environmental Impact Report.

MFNS was under the mistaken impression that the CPCN authority issued to it in 1998 allowed it to construct the Project without further CEQA review.  When it realized this was not the case, it stopped work on the Project pending the outcome of the CEQA review we approve here.

4. Commission’s Mitigated Negative Declaration

The Commission’s environmental staff in its Draft Mitigated Negative Declaration determined that MFNS’ project would not have a significant impact on the environment provided that specific mitigation measures are implemented in the construction and operation of the project.

The proposed Final Mitigated Negative Declaration, containing the mitigation measures, was mailed to all parties on August 9, 2000.  Because of its volume, the final document is not made part of this decision, but a summary of some of its provisions is provided below.
  MFNS has agreed to comply with and incorporate the mitigation measures as part of the Project.

5. Mitigation Measures

The Final Mitigated Negative Declaration finds that MFNS’ proposed construction methods (e.g., installation in previously disturbed rights-of-way) and practices (e.g., environmental training of construction crews, implementation of a storm water pollution prevention plan) will avoid or minimize the physical impacts of the Project.  It also details several mitigation measures to which MFNS has committed to minimize environmental effects on wildlife, waterways, plants, air quality, traffic and Native American and paleontological resources.

The principal mitigation measures are as follows:

· Identification, staking and/or flagging of all sensitive biological resources (wildlife, plants, habitat, waterways) prior to construction.  The Project crosses many streams, rivers, canals and other waterways, as well as sensitive wetlands; MFNS will either route the Project around them, time construction to a low‑sensitivity time of year, bore under the resources or attach the fiber optic cable to overhead facilities such as bridges.

· Protection of cultural resources such as Native American burial sites, sites of paleontological or archaeological significance, and historic buildings over 45 years old.  MFNS will use a project archaeologist to identify such resources, and when they are found will test and evaluate the resources, and propose and implement avoidance measures designed to preserve them.

· Compliance with local plans, zoning and permitting requirements prior to construction.

· Design of Project facilities to be unobtrusive and not conflict with the character of the surrounding setting, and restoration of construction sites to pre-construction conditions.

Additional mitigation measures will be designed to preserve air quality; ensure proper labeling, storage, handling and use of hazardous materials; abate noise; and minimize traffic disruptions.

In order to ensure that the mitigation measures are fulfilled, the Commission’s agents will periodically review the project and follow up with local jurisdictions.  A formal complaint procedure has been established, and the Commission reserves its right to halt construction if environmental infractions occur.

Based on its environmental review, the Commission’s staff has concluded that MFNS’ proposed project will not have significant effects on the environment, provided Applicant carries out the mitigation measures outlined in the Final Mitigated Negative Declaration.

Commission Analysis

We will receive as the official record in this proceeding the following:

Exhibit 1 – Application by MFNS

Exhibit 2 – Applicant’s PEA

Exhibit 3 – Draft Initial Study and Mitigated Negative Declaration, dated June 2000

Exhibit 4 – Final Mitigated Negative Declaration, dated August 9, 2000

In view of the recommendations of our environmental staff, as well as Applicant’s response to third party objections and comments filed in response to the Draft Mitigated Negative Declaration, we will grant Applicant’s request to modify its CPCN to include the Final Mitigated Negative Declaration, and to authorize the construction set forth in the Application.

We recognize that our Stop Work Order has effectively shut this project down for many months, with attendant financial loss to Applicant.  We also recognize that Applicant has taken steps to mitigate environmental damage.  Nevertheless, we believe that further consideration must be given to whether this Commission should levy fines or other sanctions against Applicant and its officers.
  Our concern is that carriers may not have adequate incentives to comply with the law if the only penalty they face for non-compliance is the possibility of delays in construction.  These delays would have occurred in the early stages of the Project anyway if MFNS had complied with the law and submitted to environmental review and mitigation.

Accordingly, we will keep this proceeding open to investigate whether and the extent to which fines or other sanctions should be imposed on MFNS.  We direct the assigned Administrative Law Judge to issue a ruling setting a second phase of this proceeding to consider penalties and other sanctions.

6. Motion for Protective Order

On February 25, 2000, MFNS filed a motion seeking to keep confidential the estimated cost of construction of the Project (Motion).  MFNS alleged that disclosure of this figure could allow competitors to “determine MFNS competitive strategies and in some cases . . . quickly determine whether they could under price MFNS and by how much.”  No party approved the Motion.  In view of MFNS’ claim of the need for confidentiality and the fact that the issue before us here is the environmental impact, rather than the cost, of the Project, we will grant the Motion.

7. Category/Need for Hearing

In Resolution ALJ 176-3035, dated March 21, 2000, the Commission preliminarily categorized this Application as ratesetting, and preliminarily determined that hearings were necessary.  Based on this record, our order today changes the preliminary determination and concludes that hearings are not necessary.

8. Comments to Draft Decision

The draft decision of the ALJ Sarah Thomas in this matter was mailed to the parties in accordance with Pub. Util. Code Section 311(g) and Rule 77.7 of the Rules and Practice and Procedure.  On August 7, 2000, MFNS stipulated, through its counsel, to reduce the 30-day public review and comment period for the draft decision to 15 days.  Comments were filed on ______________, and reply comments were filed on ___________________.

Findings of Fact

1. Applicant sought a CPCN in A.98-06-034 (filed June 17, 1998).

2. The Commission granted Applicant a CPCN in D.98-07-108, dated July 24, 1998.

3. Applicant did not seek and did not obtain CEQA review as part of A.98‑06‑034.

4. Applicant has begun installation of a new fiber optic conduit and cable network in the San Francisco Bay Area and the Los Angeles Basin.

5. MFNS stopped work after being contacted by Commission staff in October 1999 and informed that CEQA review would be required before the Project could continue.

6. On February 25, 2000, Applicant applied for modification of its CPCN to include a review of the Project for compliance with CEQA.  Applicant supplemented its Application on March 24, 2000.

7. No party protested the Application for modification of the CPCN.

8. The Commission’s environmental staff conducted a review of applicant’s project and issued a Draft Initial Study and Mitigated Negative Declaration in June 2000.  In compliance with Commission Rule 17.1(f), MFNS caused notices to the Draft Mitigated Negative Declaration to be mailed to adjacent real property owners and to be published in numerous newspapers of general circulation.  The comment period on the foregoing document ended on July 20, 2000.

9. Following comments, the Commission’s staff issued a Final Mitigated Negative Declaration on August 9, 2000.

Conclusions of Law

1. A hearing is not required.

2. The Application should be granted, subject to the environmental requirements set forth in the Final Mitigated Negative Declaration.

3. Because of the public interest in fiber optic communications services, the following order should be effective immediately.

4. The assigned ALJ should proceed to address the issue of whether MFNS should be subject to fines or other sanctions for its non-compliance with its authority and the law.

5. We will not adopt an abbreviated process for approving MFNS’ installation of distribution loops at this time because we do not now know the magnitude of construction activities.

6. MFNS’ Motion for a protective order should be granted.

INTERIM ORDER

IT IS ORDERED that:

1. The Application of Metromedia Fiber Network Services, Inc. (U-6030-C) (MFNS or Applicant) for modification of its Certificate of Public Convenience and Necessity to Review Proponent’s Environmental Assessment for Compliance with the California Environmental Quality Act is granted.

2. The Final Mitigated Negative Declaration identified in the formal record as Exhibit 4 is adopted by this Commission.

3. The determination in Resolution ALJ 176-3035 with respect to this Application is amended to determine that no hearings are necessary.

4. Applicant shall fully implement the mitigation measures described in Exhibit 4.

5. The Commission’s Stop Work Order issued on October 21, 1999, is withdrawn.

6. Applicant shall enter into a cost reimbursement agreement with the Commission for expenses accrued from implementing the mitigation and monitoring plan as described in Exhibit 4.  Compliance with this agreement is a condition of approval of this decision.

7. The Environmental Projects Unit of the Energy Division shall supervise and oversee construction of the Project insofar as it relates to monitoring and enforcement of the mitigation measures described in Exhibit 4.  The Energy Division may designate outside staff to perform on-site monitoring tasks.  The Commission project manager (Energy Division, Environmental Projects Unit) shall have the authority to issue a Stop Work Order on the entire Project, or portions thereof, for the purpose of insuring compliance with the mitigation measures described in Exhibit 4.  Construction may not resume without a Notice to Proceed issued by the Environmental Projects Unit of the Energy Division.

8. Applicant shall send a copy of this decision to concerned local permitting agencies not later than 30 days from the date of this order.

9. The assigned Administrative Law Judge (ALJ) shall consider whether a fine or other sanction should be imposed on Applicant and its officers for commencing work without appropriate authority and in violation of the law.  The ALJ shall issue a ruling commencing a second phase of this proceeding to consider such matters.

10. Application 00-02-039 remains open for consideration of possible sanctions.

11. MFNS’ motion for a protective order is granted to the extent set forth below.

a. MFNS’ Estimated Cost Of Construction, which has been filed under seal as Exhibit E to the Application, shall remain under seal for a period of two years from the date of this ruling.  During that period, the Estimated Cost Of Construction shall not be made accessible or be disclosed to anyone other than Commission staff except on the further order or ruling of the Commission, the Assigned Commissioner, the assigned ALJ, or the ALJ then designated as Law and Motion Judge.

b. If MFNS believes that further protection of this information is needed after two years, it may file a motion stating the justification for further withholding the material from public inspection, or for such other relief as the Commission rules may then provide.  This motion shall be filed no later than 30 days before the expiration of this protective order.

12. MFNS request for an expedited Commission process for approving distribution loop installation is denied.

This order is effective today.

Dated 



, at San Francisco, California.

APPENDIX A

APPENDIX B

Table 1-3.  Summary of Impacts and Mitigation Measures for Metromedia’s Proposed
San Francisco Bay Area and Los Angeles Basin Network
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Environmental Impact
Applies to:
Mitigation Measures
Applies to:


SF Bay Area Network
LA Basin Network

SF Bay Area Network
LA Basin Network

Aesthetics

AES-1:  Possible temporary, minor changes to the resources visible from a designated State Scenic Highway might result from project construction and operation.  (Less than Significant with Identified Mitigation)
(

AES-1:  Metromedia would comply with local regulations regarding State Scenic Highway corridors, keep construction and staging areas orderly, free of trash and debris, and would restore areas disturbed by project construction along the proposed route to their pre-project condition.
(


AES-2:  Possible minor changes in the existing visual character or quality of a site might result from project construction and operation.  (Less than Significant with Identified Mitigation)
(
(
AES-2:  Metromedia would minimize visual impacts of project facilities and comply with local regulations concerning architectural design and landscaping,  keep construction and staging areas orderly and free of trash and debris, and would restore areas disturbed by project construction along the proposed route to their pre-project condition.
(
(

Agricultural Resources

The project would have no impacts on agricultural resources.

Air Quality

AQ-1:  Introduction of additional emissions sources in a region for which air quality plans have been developed.  (Less than Significant with Identified Mitigation)
(

AQ-1:  Metromedia would submit a letter to the permit services division of the BAAQMD prior to project construction indicating that five back-up generators would be installed as part of the project and where those generators would be located.  
(
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AQ-2:  Increase in local pollutant concentrations. (Less than Significant with Identified Mitigation)
(

AQ-2:  Metromedia would require the construction contractors to water all active construction areas at least twice daily; cover all trucks hauling soil, sand, and other loose materials; pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved access roads, parking areas and staging areas at construction sites; sweep daily all paved access roads, parking areas and staging areas at construction sites; and sweep streets daily if visible soil material is carried onto adjacent public streets.
(


AQ-3:  Increase in nonattainment pollutant emissions.  (Less than Significant)
(

No mitigation is required



AQ-4:  Expose sensitive receptors to substantial pollutant concentrations.  (Less than Significant with Identified Mitigation)



























�  Cal. Pub. Res. Code § 21000 et seq.


�  Decision (D.) 98-07-108.


�  California is divided into 10 Local Access and Transport Areas (LATA) of various sizes, each containing numerous local telephone exchanges. “InterLATA” describes services, revenues, and functions that relate to telecommunications originating in one LATA and terminating in another. “IntraLATA” describes services, revenues, and functions that relate to telecommunications originating and terminating within a single LATA.


�  Application (A.) 98-06-034 (filed June 17, 1998).


�  MFNS supplemented its Application, and filed an erratum to it, on March 24, 2000.


�  Maps showing the general locations of the MFNS installations are attached to this decision as Appendix A.


�  A POP is the location where the cable would be connected to the Public Switched Telephone Network, and is located above-ground.  The installation of fiber optic cable, which occurs after the fiber optic conduit has been installed, is not included as part of the Project; cable installation is covered under MFNS’ existing CPCN.


�  These counties are San Francisco, San Mateo, Santa Clara, Alameda, Contra Costa and Marin.


�  These counties are Los Angeles and Orange.


�  Manholes have street-level concrete or iron covers flush with the street, and cover underground fiberglass boxes measuring no more than 4’ x 6’ x 6’.  Pull boxes and manholes are the same thing.  Handholes are fiberglass boxes measuring 36” x 24” x 36”.  Assist points are manholes through which fiber optic cable is spooled.


�  The complete Final Negative Declaration is available on the Commission’s website at � HYPERLINK http://www.cpuc.ca.gov ��www.cpuc.ca.gov�.  Interested persons may also contact SAIC at (805) 966-0811 to obtain a copy of the document.


�  A complete summary of mitigation requirements is affixed to this decision as Appendix B.


�  See, e.g., In Re Coral Communications, D.99-08-017, 1999 Cal. PUC Lexis 519 (1999).
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